DOJ'S ATTACK ON FEDERAL JUDICIAL "LENIENCY," THE SUPREME COURT'S RESPONSE, AND THE FUTURE OF CRIMINAL SENTENCING
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The last few years have brought some equilibrium to the power struggle in the federal system between prosecutors, judges, and Congress' over criminal sentencing. It has been a turbulent ride, and, while we're still moving, we seem to be slowing down. In this piece, we detail the Department of Justice's ("DOJ") attempt to stamp out every vestige of judicial leniency at federal sentencing and the Supreme Court's subsequent strike back. 2 It is primarily, though not exclusively, a federal story as of course the Court's response, handed down in the form of constitutional rulings, binds the states as well as the federal government. Though pieces of the story have been shared and various Supreme Court sentencing cases analyzed, our unique contribution is to explain how and why a true sentencing reform movement that began in the mid-1980's was co-opted by conservative politics at the federal level at the turn of this century, thereby eliminating one avenue of change entirely for all federal and state actors.
Judge Marvin Frankel, the father of the modem sentencing movement."
' 12 This led in turn to published Guidelines with transparent sentences and mandatory appellate review for conformity with the Guidelines.
13
On the other hand, a few years earlier, Congress enacted stiff mandatory minimum and sometimes consecutive punishments for crimes like drugs, immigration, and firearms offenses, and began implementing "three strikes" laws against repeat offenders.
14 Of necessity, the Commission then incorporated the mandatory minimums in setting the sentencing ranges within the Guidelines. One effect was to tie the Commission's hands in setting appropriate punishments for entire categories of offenses for which Congress had created mandatory minimum sentences. The more serious effect was to create a new mandatory sentencing system that provided for extremely harsh punishments, especially compared with similar offenses at the state level.
The harshness of the new sentencing regime meant that, as a practical matter, rehabilitation was no longer a serious goal of federal sentencing. 15 Parole was eliminated. 16 It was now possible to calculate to the day when a federal inmate would be released (assuming he or she behaved well). Rehabilitative efforts in prison would count for nothing-new sentencing laws aimed instead simply to incapacitate offenders. Since the guidelines went into effect in 1987, judges who oversee jury trials or who accept guilty pleas must apply them--"guidelines" are actually "mandatory rules." Judges must make a series of factual findings and perform a series of mathematical calculations to determine an offender's punishment. The defendant's sentence is determined by his place on a 258-box sentencing grid.
The defendant's place along the vertical axis, which consists of forty-three offense level categories, is controlled primarily by the particular offense(s) the prosecutor charged in the indictment--each federal criminal offense is assigned an offense level by the Sentencing Guideline Manual. The judge can then adjust this offense level upward or downward by making factual findings on those aggravating and mitigating circumstances deemed relevant by the Sentencing Commission and listed in the Manual. 17 These factors almost exclusively concern the manner in which the defendant committed the 15. The Sentencing Reform Act "rejects imprisonment as a means of promoting rehabilitation, and it states that punishment should serve retributive, educational, deterrent, and incapacitation goals." Mistretta v. U.S., 488 U.S. 361, 367 (1989) (citations omitted). The Senate Report accompanying the Sentencing Reform Act castigated the "'outmoded rehabilitation model' for federal criminal sentencing, and recognized that the efforts of the criminal justice system to achieve rehabilitation of offenders had failed." [Vol. 44:519 Judges also balked at the harshness of the new system. Some resigned in protest when the Guidelines went into effect or simply refused to handle sentencing in drug cases that carry mandatory minimum sentences. Others were outspoken in speeches and in writing about the perceived failings of the new system of punishments. Most judges simply applied the Guidelines faithfully, as they were required by law to do. The new mandatory system resulted in the imposition of long prison sentences under a system that offered federal judges little wiggle room when an offender's background seemed to call for leniency. Predictably, the combination of the Guidelines, mandatory minimum and consecutive penalties, the drug war, demographics, three strikes laws, and the federalization of crime brought about a population explosion in the federal prison system-an increase of over 600 percent since the 1980s-as more people were sent to prison for longer periods of time. 20 Perhaps less predictably, the Federal Sentencing Guidelines shifted almost all discretion in federal criminal sentencing from district court judges to federal prosecutors. Conceptually, a guidelines regime might reduce unwarranted disparity and promote transparency in sentencing decisions. (Feb. 2008 ) (available at http://www.pewcenteronthestates.org/uploadedFiles/8015PCTS-Prison08-FINAL-2-1-1-FORWEB. pdl (noting 1 in 100 adult Americans are incarcerated).
21. As the U.S. Sentencing Commission's data confirms, it will reduce disparity in sentencing outcomes per charged offense. It cannot account for disparity in charging and pleas or disparity in investigation. charge) or the judge (in determining the individualized sentence) to begging the prosecutor. The draconian sentence lengths and possibility of charging offenses with mandatory minimum penalties or mandatory consecutive penalties allow prosecutors to coerce plea bargains from risk-averse defendants, and from defendants who know they are guilty of at least some basic offense. The necessity of pleading guilty to receive an "acceptance of responsibility" deduction, and the requirement of a government motion before a judge can reduce a sentence below a mandatory minimum based on substantial assistance to the government, also place inordinate power solely in the hands of the prosecutor. Toward the end of the Clinton Administration, there were political stirrings in Congress that presaged a change of direction in sentencing policy. Ironically, although federal judges had protested the Guidelines when they were adopted in 1987, the outcries had died down by the late 1990's, possibly because judges had become inured to the unavoidable reality of sentencing guidelines and mandatory minimums. But some members in Congress saw things differently. According to their view, many federal judges were instead not applying the Guidelines faithfully. Some legislators believed that judges had found a way to circumvent the Guidelines by applying "downward departures" to reduce sentences.
They also took the view that the Clinton Administration's Justice Department was complicit in this effort in not protesting and appealing such departures. Thus, began the drive for sentencing harshness in the fall of 2000 that would gain speed with the election of President George W. Bush and would become a principal goal of the DOJ under Attorneys General Ashcroft and Gonzales.
Concerns about judicial leniency were first aired at a Senate subcommittee hearing held during the height of the Presidential election campaign of 2000. Criticisms centered on the threat to the consistent operation of the Guidelines that some saw in the steady increase in "downward departures" by federal district court judges and the fact that "[t]he Clinton Justice Department apparently has shown little concern about this trend toward reduced and more inconsistent punishment." 23 District courts can grant downward departures under a number of different circumstances. Some of the departures can be characterized as demonstrating judicial leniency. Others are granted only upon request of the prosecutor. The term "downward departures" refers to reductions below the sentencing range specified by the Guidelines. Once she determines the Guidelines range for a particular offender, the Guidelines permit the judge to "depart" from the range under certain circumstances. Departures can be made "upward" (yielding a more severe sentence) or "downward" (yielding a more lenient sentence). Not all downward departures represent judicial leniency, however, as two of the three types of departures are granted by request of the prosecution for purely pragmatic reasons.
The largest category of downward departures, a reward for the defendant's cooperation with the government, applies only upon request of the prosecutor. A recent example of a "substantial assistance" departure is the government's use of Andrew Fastow's testimony to convict Jeff Skilling and Ken Lay-the two top executives of the Enron Corporation during the company's scandalous slide into bankruptcy. 24 A second large category of downward departures-those in immigration-related cases--emerged during the 1990's in border districts that implemented special procedures to accommodate the growing volume of cases.
25 Fast-track programs were instituted of sheer necessity, and downward departures made as part of this program do not indicate judicial or prosecutorial leniency but are again considered an unfortunate necessity. The Guidelines create a third category of downward departures for cases in which there exists "'an aggravating or mitigating circumstance of a kind, or to a degree, not adequately taken into consideration by the Sentencing Commission in formulating the guidelines.' 26 The assumption underlying the Guidelines is that most cases involving a certain offense and a certain criminal history will deserve the same range of punishment. This group of typical cases within a certain offense and criminal history combination is known as the "heartland" of cases, and all offenders falling within that heartland should be sentenced within the same narrow guideline range. Consideration of other factors like potential for rehabilitation or community service can normally be taken into account only within the very narrow range dictated by the Guidelines. However, the provision allowing judges to depart either upward or downward from the Guidelines range for circumstances not adequately considered by the Commission recognizes that some extraordinary cases will fall outside the heartland of ordinary cases. It is this third category that provides some opportunity for judicial leniency.
In the early days of the Guidelines, district court judges tried to find some flexibility in the Guidelines by exercising this departure power. The adoption of the appellate review provisions of the Guidelines meant that prosecutors could challenge a judge's application of the Guidelines by filing an appeal. Judges who granted downward departures often found their decisions reversed by appellate courts that did not agree that the facts or the law justified the departure. To give one example, district court judges applying the Guidelines in the early days of their existence sought to find grounds for reducing sentences for mothers who were solely responsible for young children at home. 27 Prosecutors often challenged these sentence reductions and, by and large, the 24. U.S. Senten. Commn., supra n. 17, at § 5K1.1. Law enforcement considers these a necessary evil to induce "snitches" to help the government in investigating and prosecuting other criminals. A reduced sentence for a government informant is not generally evidence of leniency-it is the cost of doing business for the government. However, once the prosecutor makes such a request, she cannot control the extent of the departure the judge chooses to grant.
25. The 1990s saw a rapid rise in the rate of prosecution for offenses relating to immigration, as well as drug offenses, along the southwest border. DOJ responded by implementing measures called "fast track" programs to expedite the processing of cases in districts with large immigration caseloads. These programs offer reduced sentences in exchange for prompt guilty pleas, waiver of appeals, and immediate deportation of the individual. 
TULSA LA W REVIEW
Circuit Courts agreed with the prosecutors. The Circuit Courts found that this basis for departure had been taken into account by the Commission which found family circumstances to be "not ordinarily relevant" as a ground for departure. A departure was therefore only justified if the family circumstances were "extraordinary." The Circuit Courts typically decided that the hardships faced by young children whose parent was incarcerated were not sufficiently "extraordinary" to justify a downward departure.
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It did not take long to recognize that the critical issue in downward departure cases was how much deference the Circuit Courts should show to District Court judges in their sentencing decisions. In cases in which prosecutors appealed sentences that included downward departures, defense lawyers often argued that the appellate courts should take a hands-off approach in reviewing the propriety of downward departures. DOJ took the opposite position. Eventually, the issue percolated up to the Court in Koon v. United States, 29 a case that gained notoriety for different reasons, but which within the world of federal sentencing would be widely known for its impact on the district court judges' power to grant sentence departures. The Court told the Circuit Courts of Appeal to back off in stringently reviewing the appropriateness of departure decisions (whether upward or downward) made by sentencing judges.
30
On March 3, 1991, a group of mostly white Los Angeles police officers beat the intoxicated Mr. King repeatedly with police batons when he refused to lie on the ground after a high-speed automobile chase and arrest.
3 1 A bystander captured most of this incident on videotape, and it was aired repeatedly nationwide. When the state prosecution yielded acquittals of the four officers, sparking widespread rioting, 32 federal prosecutors stepped in with civil rights charges, and this time two of the officers were convicted. Federal District Court Judge John Davies sentenced Koon and Powell to 30 months imprisonment, rather than the 70 to 87 months recommended by the Federal Sentencing Guidelines, granting a five-level downward departure because "the victim's wrongful conduct contributed significantly to provoking the offense behavior." He granted another three-level departure based on a combination of factors: (1) the "'widespread publicity,"' (2) that the officers would "'likely be targets of abuse' in prison," (3) that they would now face a police inquiry that would result in their never again working as police officers and had been subjected to multiple prosecutions, and (4) that they were not "'violent, dangerous, or likely to engage in future criminal conduct."'
33
The government appealed the officers' sentences, challenging the validity of the grounds for the downward departure. The DOJ (under the Clinton Administration) also argued (as would the Bush DOJ in testimony before Congress years later) that decisions 28 to depart should be reviewed on appeal on a "de novo" basis. The Supreme Court agreed to hear the case in order to settle the important issue about how much latitude sentencing judges should have in granting departures. In the end, the case before the Supreme Court was less about whether the grounds for departure in the officers' cases were justified and more about which court-the district court or court of appeals-should decide.
It is interesting to note that the DOJ at this time was headed by Janet Reno, the Attorney General appointed by President Clinton. In later Congressional hearings, the Clinton DOJ would be accused of failing to challenge downward departures by regularly filing appeals. Yet in the Koon case, it was the Clinton Administration's DOJ that was challenging the downward departures and argued for a de novo standard of appellate review.
The preference shown by federal prosecutors of all political affiliations for a de novo standard of appellate review does not necessarily reflect a uniform preference for harshness. Rather, experts would see it as a preference for prosecutorial control over sentencing. A de novo standard of appellate review gave prosecutors a second chance to enforce the plea deal and sentencing arrangement they had negotiated with the defendant.
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If a District Court judge granted a downward departure despite a prosecutor's objections, the prosecutor could appeal the case and try again with a Circuit Court that would have broad powers to reverse the decision. Because appellate judges are far removed from individual cases and have a stronger interest in intra-Circuit uniformity not possessed by district judges, a prosecutor had a pretty good shot at having a departure overturned by an appellate court. In fact, appellate courts were reversing about three-quarters of all downward departures appealed by the government at that time.
35
In the Koon case, defense lawyers argued that a district judge's decision to depart should be reviewed on appeal under the more deferential "abuse of discretion" standard, overturning a sentence only if the judge clearly erred in applying the law, and not simply because the appeals court decides the sentence departure was not justified by the facts. The defense emphasized the fact that appellate courts would have to weigh the merits of factual issues based only on the "cold record" and not on any personal contact with the defendant or other witnesses.
In a unanimous decision, the Supreme Court ruled that district courts should have sufficient leeway to make departure decisions for unusual cases and adopted an "abuse of discretion" standard of appellate review. 36 The Court declared that departure decisions . 25, 2008) . Because of this, appellate review is primarily of sentences imposed after a defendant has plead guilty and entered into a deal-there are few appellate reviews of sentences imposed after a trial. Aside from government sponsored downward departures for substantial assistance or the fast-track program, plea deals very rarely include a downward departure for the defendant-that is something a district judge may do on her own or after a request by defense counsel. A de novo standard makes it easier for the appellate court to reverse any nongovernment sponsored downward departure and impose a sentence pursuant to the Federal Sentencing Guidelines. 36. When Congress enacted the Sentencing Reform Act (SRA), which created the Commission and set out its charge to draft the guidelines, it did not specify the standard for appellate review (beyond review "for conformity with the Guidelines") and neither did the Commission's guidelines. The Supreme Court was left with the task of should in most cases be given "substantial deference" because they embody "the traditional exercise of discretion by a sentencing court." 3 7 In so deciding, the Supreme Court rejected the government's argument that departure decisions are not fact-intensive. The Court found that sentencing courts decide whether a case falls outside of the heartland of typical cases by making a "refined assessment of the many facts bearing on the outcome, informed by its vantage point and day-to-day experience in criminal sentencing." 38 Not only did the Court decide that departure determinations were factintensive decisions, but it also found that sentencing courts have a "'special competence"' to decide whether a particular case is ordinary or unusual.
39
While the Supreme Court's decision put an end to these officers' legal battles, it was the beginning of a new battle over the powers of federal judges to depart downwards. This battle would again be resolved ultimately by the Court, though tussles on this issue between the DOJ, Congress, and the federal judiciary continue to this day.
The United States Sentencing Commission had envisioned that departures, both upward and downward, would be "rare" occurrences. Yet following the Koon decision in 1996, the district courts had more latitude to exercise their discretion to depart downwards, and some judges clearly took advantage of that new freedom. Senator Strom Thurmond took the position that too many district court judges were finding "more and more creative reasons" for reducing sentences. 40 Somewhat melodramatically, William G. Otis, a former Assistant U. S. Attorney in the Eastern District of Virginia, chided the Clinton Administration's Justice Department and the Sentencing Commission for showing a "lack of leadership" in failing to address the "epidemic of downward departures. ' 4 1 (Of course, this was the same Administration that had challenged the downward departures in the Koon case and had argued for a de novo standard of appellate review.) Unfortunately, neither Senator Thurmond nor Mr. Otis provided statistics that broke down the total number of downward departures over time and distinguished sentence reductions based on judicial leniency from those given to government informants or to expedite immigration cases.
2
The Justice Department representative at the hearing was Laird Kirkpatrick, Counsel to the Assistant Attorney General, who agreed with the assessment that "fewer and fewer cases are being sentenced within the sentencing range dictated by the guidelines. ' [Vol. 44:519 downward departures. In the end, the hearing served to signal to observers an emerging discontent with sentencing judges among Republicans in Congress. Within months, George W. Bush became President, and his appointee, John Ashcroft, took the helm at the Justice Department. Attorney General Ashcroft answered the clarion call sent out by Senator Thurmond and took up the fight against judicial "leniency." The Department, at least Main Justice, went from being a target of the criticism to being the principal critic, with the target now placed squarely on the federal district courts. 44 High-ranking DOJ officials at Main Justice began a concerted effort to shed light on what they perceived to be the growing leniency in the way that federal district court judges were applying the Guidelines. They urged members of Congress to curb the power of the District Court judges by "overruling" the Koon case and adopting a de novo standard of review, giving the Circuit Courts more power to reverse sentencing decisions.
Representatives of the Department promoted the campaign against downward departures by raising the subject at Congressional hearings and hearings before the Commission, even when the hearings were not called to address issues in sentencing. In what was clearly a coordinated effort, each DOJ representative would begin by addressing the topic of the hearing and then change the subject to the question of downward departures by the federal district courts.
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DOJ also attacked the problem by proposing that the Commission severely limit downward departures, ostensibly as a means of deterring corporate criminals. Eric Jaso, Counselor to the Assistant Attorney General, wrote a letter to the Commission dated October 1, 2002, reaffirming the President's commitment to holding corporate criminals accountable for their misdeeds by enforcing tough penalties.
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As a means of toughening penalties for corporate criminals, DOJ proposed placing severe limits on downward departures of many types-and not just in white-collar cases. The proposed provisions would have limited a judge's ability to take many factors into account in departing downwards: (1) physical condition, including drug or alcohol dependence or abuse, (2) family ties and responsibilities, and community ties, (3) military, civic, charitable, or public service; (4) employment-related contributions; (5) record of prior good works, (6) acceptance of responsibility and payment of restitution; (7) diminished capacity, and (8) aberrant behavior.
The overall campaign for tougher penalties also involved efforts to increase the punishments required by the Guidelines (in addition to the effort to force judges to 44. Many of the 94 U.S. Attorney's Offices continued to concur with local judges in granting downward departures.
45. For example, U.S. Attorney James B. Comey testified before the Senate Judiciary Subcommittee on Crime and Drugs on June 19, 2002 in a hearing called to discuss the penalties for white-collar crime. Mr. Comey complained that federal judges were using their departure powers "to sentence white-collar defendants to probation rather than jail." He then launched into a general complaint about how the standard of appellate review announced in the Koon case was "[fqurther exacerbating the problem" because it has "impaired the government's ability successfully to challenge district court departures." He concluded that the "impact of these departures in whitecollar cases cannot be overstated." He then went on to provide several anecdotes, and statistics for downward departures not including substantial assistance departures. impose sentences without departing from the Guidelines). Spurred by public outrage over the harm caused by the defendants in the Enron fiasco, Congress passed the Sarbanes-Oxley Act, which, in addition to creating new criminal offenses, included directives to the Commission to increase penalties for corporate crimes. The bill included a highly controversial reporting requirement. It required the Chief Judge of each district and the Commission to report to Congress and, upon request, to the Attorney General on downward departures, including "the identity of the sentencing judge." The requirement to provide a list of names of judges was viewed as an attempt to intimidate federal judges by "blacklisting" those who granted downward departures. As a final slap at the federal judiciary, the amendment reduced the number of federal judges that were required to serve as members of the Commission from a minimum of three to a maximum of three, meaning that under the new provision it would be permissible to exclude judges completely! It is no exaggeration to say the representatives of nearly every prestigious legal and being undertaken by the Commission before making any changes to the law. In a separate letter, Chief Justice William Rehnquist added that the Judicial Conference further opposed the legislation because it would alter the standard of appellate review.
The DOJ responded promptly. Through its representative Jamie Brown, Acting Assistant Attorney General, the Department issued a letter in support of the Feeney Amendment on April 4, 2003. This letter argued that even using the measure suggested by the American Bar Association, downward departures increased from 5.5 percent in FY 1991 to 13.2 percent in FY 2001, more than doubling in over ten years. 57 Mr.
Brown's letter made an emotional appeal against downward departures by highlighting a single child pornography case in which the district court granted a departure.
In the end, the widespread criticism of the Amendment spurred Congress to scale back some of the proposed terms. The original bill had included language that would have prohibited departures on any ground that the Commission has not affirmatively specified as a permissible ground for a downward departure. This provision was restricted to departures in cases involving crimes against children. As for departures in all other cases, the amendment provided only that the Commission would review downward departures and make appropriate amendments to "substantially reduce" the incidence of downward departures. The amendment also required the Attorney General to report to Congress on all downward departures, a record-keeping task the Department preferred not to undertake. Interestingly, the amendment also required the Attorney General to report to Congress on the policies and procedures the Department had undertaken to ensure that DOJ attorneys adequately challenged inappropriate downward departures and to ensure that DOJ attorneys in the field promptly notify Main Justice of any adverse sentencing decision. In the end, the scaled-down version of the Feeney Amendment overwhelmingly prevailed in Congress and was signed into law by President Bush on April 30, 2003.
Numerous federal judges vocalized strong opposition to the Feeney Amendment once enacted. One judge, John Martin, a former United States Attorney, resigned in public protest. As part of an apparent passive-aggressive protest against the reporting requirements placed on federal judges, Judge Sterling Johnson, Jr., imposed a "'blanket seal' on all documents originating in his Eastern District of New York court and forbade Congress from examining them without his approval. 58 Judge Johnson's colleague in the Eastern District of New York, Senior District Judge Jack B. Weinstein, decided that the de novo standard of appellate review necessitated that all sentencing hearings be memorialized by video recordings to assist the appellate courts in "their new onerous task of more closely supervising trial judges in minimizing departures from the Guidelines." 59 At the appellate level, Judge Guido Calabresi of the Second Circuit Court of Appeals noted the overt politicization of sentencing embedded in the new provisions. His "fundamental objection" to the new system is that "it takes discretion from 57. Ltr. from Jamie E. Brown to Orrin G. Hatch Attorney General Ashcroft swung into action following the passage of the Feeney Amendment. His first response was to get into compliance with the mandates of the new law, but he would soon go much farther than that. He issued internal memoranda listing new directives to be followed by DOJ attorneys at Main Justice and all Assistant U.S.
Attorneys nationwide.
The Feeney Amendment required DOJ to adopt procedures to ensure that DOJ attorneys (1) oppose unsupported downward departures, (2) notify the Washington component of the DOJ about any such "adverse sentencing decisions," and (3) "ensure the vigorous pursuit of appropriate and meritorious appeals." 6 1 In a memorandum of July 28, 2003, he required DOJ attorneys to oppose and appeal unsupported downward departure decisions and to report adverse sentencing decisions to Main Justice. 62 These requirements simply put into effect the requirements set forth in the Feeney Amendment. In addition, Attorney General Ashcroft also required that federal prosecutors must disclose to the judge all "readily provable facts" that are relevant to sentencing and that prosecutors refrain from "fact bargains." Fact bargaining is a phenomenon that arose with the adoption of tough, mandatory minimum penalties and mandatory sentencing guidelines. In order to obtain guilty pleas, prosecutors had been known to neglect to mention certain incriminating facts to the judge and the Probation Officer (who calculates the Guidelines for the court) so as to keep the Guidelines calculations lower than they otherwise would be. The Guidelines prohibited such suppression of relevant facts as part of a plea bargain, but the practice apparently existed nonetheless. This memorandum was therefore an attempt to enforce compliance with the Guidelines. A few months later, the Attorney General issued new directives that, again, went much farther than what Congress had required in the Feeney Amendment. In a memorandum that would be known as the "Ashcroft Memorandum," dated September 22, 2003, the Attorney General mandated that federal prosecutors treat all cases as harshly as possible. 63 The memorandum attempted to remove the vast majority of the discretion that federal prosecutors may have once exercised in making charging and plea bargaining decisions. 64 The new policy defined "serious offense" as that which would generate the most substantial sentence under the Guidelines, so the policy was clearly part of the effort to maximize sentencing harshness for all offenses. Of course, there is some wiggle room as to which offenses are "readily provable" as this is a judgment call based upon the prosecutor's view of the facts. The Ashcroft Memorandum also addressed another way in which prosecutors could participate in reducing sentences below that which the Guidelines require for the type of offense committed: charge bargaining. Unlike "fact bargaining," which involves overlooking aggravating facts so as to keep the Guidelines sentence lower, "charge bargaining" refers to the negotiation surrounding declining or dismissing more serious charges as part of a plea bargain. The Ashcroft Memorandum prohibited charge bargaining if it lowered the overall sentence. It did include a small list of exceptions to the duty to charge the most serious offense-fast-track programs, substantial assistance, caseload issues, and other exceptional circumstances. Overall, however, the policy was clear: Federal prosecutors were now ostensibly bound by Main Justice policy to charge and pursue the most serious offenses that they could "readily" prove. U.S. Attorney's Offices followed this policy to varying degrees, depending upon the political clout of particular U.S. Attomeys and the backbone and experience of individual Assistants. The abrupt abolition, at least on paper, of prosecutorial charging discretion left nearly everyone stunned, including many federal prosecutors. Former Attorney General Janet Reno disagreed with the new policy, saying, "'To see that justice is done, there has got to be the ability to focus on what's the right thing to do in a particular case, and the right thing to do may not be the ultimate charge."' 6 5 The view that prosecutors should exercise fairly broad discretion in charging so as to "do justice" had been firmly established in the traditions of our legal system. It was so central to the essence of what it means to be a prosecutor that the Ashcroft Memorandum arguably represented nothing less than a fundamental shift of the federal prosecutorial role in general and the relationship between Main Justice and the 94 branch offices in particular. At the same time, the Commission had begun to fulfill its new obligations under the Feeney Amendment. It eliminated certain grounds for downward departures altogether and limited certain others. Departures that had sought to provide additional reductions of sentence based on things such as "extraordinary" acceptance of responsibility or a "super-minimal" role in the offense were abolished. The possibility of departing downward based on an offender's extraordinary community ties was eliminated, among other abolished grounds. Other common departure grounds such as diminished capacity, aberrant behavior, and family ties and responsibilities, were scaled back.
By the end of 2003, DOJ-with Congress's help-had managed to transfer a great deal of sentencing authority from the district court judges to prosecutors (or at least to [Vol. 44:519 Main Justice) by virtue of the Feeney Amendment. Since the judges could no longer exercise their downward departure powers as freely, the Justice Department would be in a position to determine the sentence to be imposed by means of the charges selected. This preference for prosecutorial control of the disposition of criminal cases is not unique to the Bush Administration's Justice Department. The Clinton Administration's decision to challenge the downward departures in the Koon case and argue in favor of de novo review of departures underscores this fact. Attorneys General appointed by both Democratic and Republican Presidents wanted their prosecutors to have the greatest ability possible in challenging downward departures with which they disagreed. What sets the Bush Administration's DOJ apart, however, was the Ashcroft Memorandum's policy of eliminating the line-prosecutor's powers to reduce sentences, when appropriate, without Main Justice prior approval. It was this policy that demonstrates that the Department's aim was not simply prosecutorial control over sentencing but enhancing headquarters' control over the 94 U.S. Attorney's Offices and maximizing harshness of punishment across the board.
This desire for punitive sanctions in all cases, controlled by prosecutorial charging decisions, is further demonstrated by the Department's reaction to the U.S. Sentencing Commission's proposed changes to the Federal Guidelines between 1987 and 2008. To date, over 700 amendments to the Guidelines have been promulgated. By our count, 262 of these were substantive amendments, while the others were technical, correcting, and conforming. The overwhelming majority of these substantive amendments increased an offense level, changed a definition in the Guidelines Manual to one more favorable to the government, added a new enhancement, resolved a circuit split in favor of the Department's interpretation of the Guidelines, or added a base offense level to a new crime. 66 We could find only one instance where the Department suggested a substantive change that favored a defendant-when Attorney General Janet Reno, with the support of President Clinton, unsuccessfully advocated reducing the crack:powder disparity in sentencing for cocaine trafficking down from 100:1 to 5:1.67
II.
THE SUPREME COURT STRIKES BACK At the same time that the institutional struggle over sentencing power was being fought, the Supreme Court was creating additional havoc in the sentencing world in a series of constitutional decisions relating to the intersection between the Sixth Amendment right to a jury trial and criminal penalties. While the first case in this series, Apprendi v. New Jersey, 68 concerned a state hate-crime statute, those involved knew that a holding in favor of the defendant might be viewed as a mandate on the constitutionality of the Federal Sentencing Guidelines.
This initial decision announced a new constitutional limit on the power of a legislature-whether federal or state-to require judges, rather than juries, to find facts triggering an increase in sentences beyond what is otherwise specified for the crime. Just a few years later, the Court announced that guidelines sentencing as it was practiced in the federal system denied individuals this same jury right, and that the remedy was a return to having judges decide sentence lengths under the now advisory guidelines.
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The fact that the Court framed these cases in the context of jury findings-when in fact there was to be no additional jury findings in the future of federal courts-was confusing. What was really going on "behind the scenes" during the Supreme Court's secret deliberations, or for that matter in the minds of the individual justices, remains confidential. In our view, however, the individual justices most likely agreed to overhaul federal sentencing at least in part because of the power struggles with Congress we described above. This new sentencing jurisprudence came crashing down on the DOJ and Congress's campaign to force federal judges to impose the harshest sentences mandated by the Guidelines.
Ultimately, the Court would undo much of the "handcuffing" of the federal judiciary accomplished by the Sentencing Reform Act and the Feeney Amendment.
These series of decisions that would rock the sentencing world. The case did not involve a guidelines system or mandatory sentencing, though that issue was front and center at oral argument and in the majority and dissenting opinions. The case concerned the constitutionality of one of the laws that had become known as "sentence enhancements." Under these types of provisions, the judge determined at sentencing, using a preponderance of the evidence standard of proof, whether the defendant had committed the crime in the manner that triggered the enhancement. In Apprendi, the enhancement concerned whether the defendant committed his weapon offense with "racial animus" against an African-American victim. Such a finding doubled the maximum penalty for [Vol. 44:519 the crime of conviction (from 10 to 20 years imprisonment), and Mr. Apprendi was sentenced to 12 years. The Court held that the sentence enhancement in Apprendi violated the defendant's constitutional rights in that it increased the penalty for the crime of conviction beyond the prescribed statutory maximum for that offense without giving the defendant the right to have the decision made by a jury and proved beyond a reasonable doubt. 76 The effects of Apprendi were immediate and far-reaching. In one fell swoop, Apprendi had the effect of invalidating numerous sentencing enhancements and other similar sentencing provisions, causing a flood of petitions to be filed by inmates seeking to overturn their sentences. 77 Though speculation was rampant as to whether Justice O'Connor was correct in her prediction that this opinion would also sound the "death knell" for the Federal Sentencing Guidelines, 78 most experts concluded that the Court was unlikely to invalidate guidelines systems like that in the federal system and similar ones in about a dozen states.
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Justice Steven Breyer, who served as one of the original members of the United States Sentencing Commission that devised the Guidelines, dissented. He shared Justice O'Connor's fear that the Apprendi decision would create "serious concerns about the constitutionality" of guidelines systems and could threaten the continued existence of systems designed to promote uniformity. His preference for preserving as much of the guidelines system as possible would become even more apparent in future cases.
The distinction between the Apprendi case and federal guidelines sentencing is that in Apprendi the statutory maximum punishment was increased by the enhancement, whereas an increase above a calculated Federal Sentencing Guidelines range does not explicitly affect the statutory maximum for the offense. The Federal Guidelines range requires a judge to sentence all similar bank robbers to a sentence within a narrow range, say 10-12 years, even though the maximum punishment allowed by the statute criminalizing bank robbery provides for a much higher possible ceiling, say 20 years. Going above the presumptive guidelines range to take into account certain aggravating facts does not technically increase the statutory maximum provided in the substantive criminal statute. Thus, despite the fears expressed by Justices O'Connor and Breyer that the Apprendi rule would invalidate guidelines systems, most experts believed the Court would draw a distinction between the maximum statutory punishment, and the maximum limit of a guideline range. As it turns out, the dissenting justices were right, and the experts were wrong.
The through the federal criminal justice system (and through those state criminal justice systems with similar mandatory sentencing guidelines). The issue in Blakely was whether the state trial judge's act of imposing a 90-month sentence-37 months above the 53-month sentence dictated by the Washington's Sentencing Reform Act-violated Blakely's constitutional right to a jury trial on facts leading to the increase in the sentence. The petitioner, Ralph Howard Blakely, Jr., kidnapped his estranged wife, Yolanda, binding her with duct tape and forcing her at knifepoint into a wooden box in the bed of his pickup truck. All the while, he begged her to dismiss the divorce suit and related trust proceedings. When the couple's 13-year-old son, Ralphy, returned home from school, Blakely ordered him to follow in another car, threatening Yolanda with a shotgun if he did not obey. Ralphy managed escape and sought help when they stopped at a gas station, but Blakely continued on with Yolanda to a friend's house in Montana. He was arrested after the friend called the police.
Blakely pled guilty to the charges of second-degree kidnapping involving domestic violence and use of a firearm. The guidelines established in the Washington Sentencing Reform Act made him eligible for a presumptive sentence of anywhere from 49 to 53 months for the crimes of conviction, and the State prosecutor had recommended a sentence within the range. After hearing Yolanda's description of the kidnapping, the judge disregarded the prosecutor's recommendation and imposed an "exceptional sentence" of 90 months on the ground that Blakely had acted with "deliberate cruelty." Like the Federal Guidelines, upon a finding of certain aggravating facts, the sentencing guidelines statute allowed the judge to increase the sentence above the presumptive sentencing range. The operative question was whether the Supreme Court would find that Blakely was entitled to have a jury decide those aggravating facts beyond a reasonable doubt.
The Justice Department had kept a keen eye on Blakely, even though it was not a federal case. The constitutional principles announced there would likely apply equally to the Federal Sentencing Guidelines as to all those state criminal systems around the country with mandatory sentencing guidelines. DOJ filed an amicus brief echoing the same arguments already made by the State of Washington.
8 1 Both briefs argued that the holding of Apprendi did not apply, and that if such a rule were applied to a guideline sentencing decision it would render unworkable valuable sentencing reform efforts. Both Washington State and the DOJ were clearly convinced that the Court could potentially abolish guidelines sentencing altogether by declaring much of the framework unconstitutional.
The Blakely case provided the Supreme Court the opportunity to limit the Apprendi ruling to cases in which judges increased sentence beyond the statutory maximum stated in the substantive criminal statute. In this case, the kidnapping statute of which Blakely was convicted allowed for a statutory maximum of 10 years. The judge imposed a sentence of 90 months, or 71/2 years, well within the statutory maximum. But The additional facts here showing "deliberate cruelty" were presented through Yolanda's testimony at the sentencing hearing-and not by a jury trial or through the defendant's admissions in pleading guilty. Thus, the Court declared that Blakely was deprived of his Sixth Amendment right to a jury trial by a beyond a reasonable doubt standard of proof on these important facts.
Perhaps as alarming as the actual Sixth Amendment holding was the absence of any discussion regarding the remedy. Blakely simply struck down the guidelines system but did not indicate whether any modifications to the system could save those guidelines from total demise. Lawyers and judges in Washington State and the dozen or so other states with similar laws-not to mention the federal system-were left to scramble to figure out how to respond. The Court did not give even a hint as to whether the Federal Guidelines would meet the same fate as the ones in Washington State.
Justice Sandra Day O'Connor, along with three of her brethren, protested the decision, calling it a "number 10 earthquake." 83 It is hard to overstate the level of chaos that broke out in the federal criminal system in the wake of Blakely. Judges were called upon to decide whether the constitutional rule announced in Blakely even applied to the Federal Guidelines, and if so, what that meant for how individuals should be tried and sentenced. Defense attorneys struggled to figure out how best to protect the interests of their clients whose cases were pending, and they scrambled to file briefs seeking to overturn the sentences of clients whose cases had already resulted in sentences imposed by judges. Federal prosecutors scratched their heads trying to figure out whether they should include aggravating circumstances set out in the Guidelines in their indictments, and what sort of procedure they should propose for sentencing. By July 2, 2004, only a week after Blakely had been decided, DOJ had issued a memorandum to their prosecutors first announcing the Department's position that the holding does not apply to the Federal Sentencing Guidelines but then offering a complicated set of instructions in the event that it does. Prosecutors were instructed to charge aggravating factors from the Federal Sentencing Guidelines in their indictments, to obtain superseding indictments for all cases that had not yet resulted in a guilty plea or a trial, to file briefs with the district judge suggesting that the court need not submit these new aggravating facts to the jury but rather continue to find facts at sentencing hearings, to "immediately seek to obtain plea agreements that contain waivers of all rights under Blakely," to direct probation officers to continue to prepare presentence reports that calculate Guidelines sentences, to request that district judges state alternative Blakely and non-Blakely sentences on the record, and, finally, to collect data on all sentences altered as a result of Blakely. Courts were wildly split on what approach they should take in sentencing. The utter confusion brought the entire federal criminal system to a screeching halt when most defense attorneys decided the best course was to request delays in their cases until the whole mess was resolved.
As the volume of pending cases quickly mounted, the federal courts frantically sought answers. So desperate was the need for resolution that on July 14, 2004, the Second Circuit Court of Appeals issued a unanimous plea to the Supreme Court strongly urging the Supreme Court to decide immediately whether the Federal Guidelines were unconstitutional. 84 All thirteen of the active judges within the Circuit added their names to this odd public demand for answers. "We are convinced that a prompt and authoritative answer to our inquiry is needed to avoid a major disruption in the administration of criminal justice in the federal courts-a disruption that would be unfair to defendants, to crime victims, to the public, and to the judges who must follow applicable constitutional requirements." 85 For the Circuit to take the highly unusual approach of "certifying" questions for the Supreme Court and making an impassioned plea for a quick decision shows just how dysfunctional the federal courts had become following Blakely's blockbuster ruling. It was the judicial equivalent of having a group of judges jump up and down yelling "Help!" at the Supreme Court! The Supreme Court, for the moment, ignored the jumping judges. The State of Washington asked the Supreme Court to reconsider Blakely. It argued that Blakely had "produced greater disruption, and more adverse consequences for defendants, than the majority had anticipated." In addition to the disruption in the federal system, Washington State noted that these issues were also of great importance to "over a third of the States" that had adopted guideline systems. 86 The Supreme Court ignored the request.
For the next six months, the Supreme Court allowed federal district courts to linger in their paralysis and the Circuits to maintain their splits. Proposing "fixes" for the system, speculation about what the Supreme would do, and the close reading of tea leaves became common pastimes. Most observers agreed that there were no principled reasons to distinguish the Washington State and federal systems. 87 They were much more alike than they were different. Many also wondered whether the judiciary's ire toward Congress over the Feeney Amendment might motivate the Supreme Court to declare the Federal Guidelines unconstitutional without suggesting a "fix," like they did the Washington State guidelines. By striking the system down without offering possible solutions to remedy the problems, the Court would further wreak havoc nationwide, leaving it to Congress to clean up the mess. Such a move might have ended the 20-year social experiment that the adoption of mandatory federal guidelines represented and 84. Chief Judge John M. Walker wrote the opinion "certifying" three questions on the application of Blakely to the federal guidelines that the judges wanted the Supreme Court to decide. U.S. v. Penaranda, 375 F.3d 238, 239-40, 247-48 (2d Cir. 2004) (certifying questions and seeking expedited review pertaining to the constitutionality of the Guidelines in order to minimize the impending crisis in federal courts' administration in light of thousands of cases to be decided in coming months Instead, in United States v. Booker, the Supreme Court essentially split the baby. In the first part of the decision, one group of five justices concluded that the Guidelines were unconstitutional for the same reasons that it gave in the Blakely case. However, unlike the Blakely case, this time the Court also included a critical second half. In this section of the decision, a different group of five justices (with the exception of Justice Ginsburg who was in the majority in the first part as well) found a way to save the Guidelines from demise.
DOJ initially filed a brief in the Booker case arguing that the differences between the Washington State guidelines and the Federal Guidelines justified applying a different rule. 88 However, the Department's lawyers recognized that this argument was not likely to win the day, and oral argument in the case was half-hearted. 89 Interestingly, DOJ seemed to think it was likely that the Court would graft jury trial rights on the existing system, requiring that juries decide all the facts contained in the federal sentencing manual that triggered a higher sentence. This is how the state of Kansas and the federal government had responded to the elements rule after Apprendi. Judges in Kansas asked juries to decide whether defendants had committed a particular crime out of racial animus, for example. 90 Juries in federal trials were asked to make factual findings regarding type and quantity of drugs when such facts triggered an enhanced penalty under the drug trafficking statutes. However, DOJ further argued (quite rightly) that to incorporate jury trial rights into the Federal Guidelines system would be inconsistent with the legislative design of the Guidelines, so the Court should avoid such an outcome. Congress very clearly relegated sentencing fact-finding decisions to the court alone. The Commission filed a brief as amicus curiae that did little more than to agree with the government and encourage the Court to preserve the role of the Commission by preserving the Guidelines.
Booker's defense attorneys argued that there was no principled distinction between the Washington State guidelines and the Federal Guidelines. One might have thought that they would argue that the Court should strike down the Guidelines as a whole, which might then lead to the return to totally discretionary sentencing as it existed prior to the adoption of the Guidelines in 1987. One can imagine that the defense might have preferred such an outcome to one that maintained the structured Guidelines mostly intact. Yet, the defense in fact argued that the Court could "sever" the parts of the statute that authorized the Guidelines but improperly failed to include a jury trial right. The defense attorneys favored a decision requiring that sentencing issues be added to jury trials but that otherwise kept the Guidelines intact.
Some members of Congress had their say as well. Submitting their own amicus briefs, the original sponsors of the legislation that led to the adoption of the Guidelines, The group that may have exerted the most influence, perhaps not surprisingly, seems to have been "an ad hoc group of former federal judges in support of neither party." The lead author of the brief submitted on behalf of a total of 19 judges was none other than John Martin, Jr., the same judge who resigned in protest over the Feeney Amendment. The judges wanted a return to the good old days before the dreaded Feeney Amendment. They liked the idea of the Guidelines as true "guidelines," rather than as mandatory rules such as they were originally designed. They also longed for the days when they could go above or below the Guidelines sentencing range without much fear of reversal by the appellate courts. In other words, they sought a return to the standard of appellate review that the Court had adopted in the Koon case, and which the Feeney Amendment had replaced with a standard that showed the sentencing judge virtually no deference. Along the same lines, the public interest group called "Families against Mandatory Minimums" also weighed in with an amicus brief favoring "non-binding" guidelines.
DOJ recognized that the winds might be turning in the direction of advisory guidelines, although there was still a profound fear that the entire sentencing guidelines structure would be jettisoned. In its reply brief, submitted in response to the plethora of views expressed in the other briefs submitted, DOJ asked the Court not to incorporate juries into any part of the guidelines system and not to do away with the system as a whole. 92 Instead, the DOJ preferred to make the Guidelines advisory, but for only a limited class of cases-those in which an enhancement would raise the sentence beyond the otherwise presumptive guidelines range. DOJ saw no need for making all guidelines sentencing advisory. Since there is only a jury trial right in those cases in which a judge chooses to go above the Guidelines range, the remedy of making the Guidelines purely advisory need only apply to those cases. On January 12, 2005, the DOJ lost a major battle in its campaign to reign in the "lenient" federal judiciary. The Supreme Court's decision in United States v. Booker brought to a halt the drive to shift the power to punish away from the judiciary and put it in the hands of federal prosecutors at Main Justice. One scholar described the opinion as a "two-headed monster and a conceptual monstrosity." 9 3 It is as if the Court decided to play softball and divided itself into two teams of four, reserving Justice Ginsburg as a utility player for both teams. Each team then got to decide one-half of the case. Team A, led by Justice Stevens, authored the first "merits" part of the "opinion of the Court" concluding that the Guidelines were unconstitutional as written. Juries, not judges, should decide aggravating factors. Team B, with Justice Breyer serving as captain, authored the second "remedial" part in which the other "majority" saved the Guidelines from demise by severing the problematic parts and by making the whole system The Booker remedial opinion was a coalition formed to strike down the Feeney Amendment to the PROTECT Act rather than to provide a coherent Sixth Amendment theory. Since Justice Breyer was one of the original members of the Commission during the time when the Commission was first charged with drafting the Guidelines, it makes sense that he would be keenly concerned with preserving them. His dissenting opinion in the Blakely case from the previous Term certainly gave every indication he would not agree to discard the Guidelines. In fact, Booker was Justice Breyer's fifth attempt to make the Guidelines advisory (other attempts included his proposal for advisory guidelines in the initial draft of the Guidelines that he wrote as chief counsel to the Senate Judiciary Committee in the late 1970s, his recommendation when, as a First Circuit judge, he sat on the Sentencing Commission, and his signing on to the Koon decision in 1996).
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Justices O'Connor and Kennedy joined the remedial opinion. Justice O'Connor had teamed up with Justice Breyer in Blakely for many of the same reasons. Her position was probably informed by her prior experience as a state legislator and her concern that legislatures, both state and federal, should be shown deference by the Supreme Court. Justice Kennedy was certainly influenced by his intense disapproval of the shift from judicial to prosecutorial discretion at sentencing. He had taken the unusual approach of delivering a public address in which he was very candid about his disapproval of mandatory minimum sentences. 96 Much of the criticism he makes about mandatory minimums applies with equal force to the issue of whether the Guidelines should be maintained in their mandatory form, especially in the post-Feeney Amendment world in which judges no longer had much discretion in sentencing. Chief Justice Rehnquist also joined the team that transformed the Guidelines into an advisory system. He approached the issues in Booker from a different perspective than those of the other justices. As Chief Justice, he was outspoken in support of federal judges. He frequently gave public addresses on issues such as providing adequate security for federal judges and increasing their salaries, and he also often gave lectures 94. Booker, 543 U.S. 220. The majority merits opinion was written by Justice Stevens, joined by Justices Ginsburg, Thomas, Scalia, and Souter. The majority remedial opinion was written by Justice Breyer and joined by Justices Ginsburg, O'Connor, Kennedy, and Chief Justice Rehnquist.
95. Klein, supra n. 2, at 695, 717-19 (providing details of the five times Justice Breyer attempted to ensure that the Federal Sentencing Guidelines were advisory).
96. Under the federal mandatory minimum statutes a sentence can be mitigated by a prosecutorial decision not to charge certain counts. There is debate about this, but in my view a transfer of sentencing discretion from a judge to an Assistant U.S. Attorney, often not much older than the defendant, is misguided. Often these attorneys try in good faith to be fair in the exercise of discretion. The policy, nonetheless, gives the decision to an assistant prosecutor not trained in the exercise of discretion and takes discretion from the trial judge. The trial judge is the one actor in the system most experienced with exercising discretion in a transparent, open, and reasoned way. 97 Given his steadfast protectiveness of the role of federal judges for whom he felt responsible as Chief Justice, it is not surprising that he would vote with the team that transformed the Guidelines into an advisory system. In so doing, he ensured that federal judges would regain their power to punish offenders as they see fit without fear of being targeted by Congress for their decisions. Main Justice was rattled. It first attempted to recreate the pre-Booker system through charging and pleading rules. In a memorandum distributed the same day that Booker was rendered, the DOJ instructed prosecutors to argue in all cases that the district judge should impose a sentence consistent with the Guidelines, as it "reflects the distilled wisdom of the Sentencing Commission" and thus yields a reasonable sentence.
98
Another Main Justice DOJ memorandum from Main Justice to all federal prosecutors attempted to reign in perceived leniency by Assistants in some districts. The memorandum reminded federal prosecutors to continue to charge and demand a plea to the most serious readily provable offenses, as defined by the Ashcroft Memorandum. It demanded that federal prosecutors "actively seek sentences within the range established by the Sentencing Guidelines," obtain supervisory authorization before stipulating to a sentence outside the Guidelines or refraining from objecting to such a sentence, and make a record in the district court of the government's opposition to all sentences below the Guidelines range. 99 When that did not produce satisfactory results, and compliance with the Guidelines overall appeared to be decreasing and stories of widely variant sentences, especially between districts, started growing, the Department turned to a statutory remedy. Less than a month after the Booker decision, Alberto Gonzales assumed the role of Attorney General. He soon got up-to-speed on the whole sentencing controversy and gave a General Gonzales espoused a proposal that was the brainchild of a law professor and former DOJ lawyer, Frank 0. Bowman III. Bowman had pointed out that "topless guidelines" would not violate the jury trial right that the Supreme Court had declared in Apprendi, Blakely and Booker.
l 0 1 The Supreme Court said that a defendant had a right to a jury trial on facts that increased the sentence, but it did not say that the same applied to facts that decreased the sentence, or imposed a mandatory minimum sentence. Thus, Bowman noticed that a system that was mandatory as to the minimum sentences and then advisory as to the maximums would pass the constitutional test. DOJ officials had an "aha!" moment, and the Attorney General and his top deputies began promoting the idea of a topless guidelines system. Such a fix would not be airtight, as the Court's position on whether the Apprendi rule applied to mandatory minimums was quite a close one. In a 1986 case, the Court, in a sharply divided decision, held that a five-year mandatory minimum sentence for the visible possession of a firearm during an aggravated assault could be imposed based solely on the trial judge's factual finding regarding the weapon at a sentencing hearingthe jury need only find the aggravated assault.
1°2
However, in Harris v. United States, 1 0 3 a case decided shortly after Apprendi but before Blakely and Booker, that same reasoning persuaded only four Justices. They held in a plurality opinion that historical practice supported a rule that a fact that increased the mandatory minimum (here the penalty was increased from five to seven years based upon fact that defendant "brandished" rather than "carried" a firearm during his drug trafficking offense), but not the statutory maximum (here life imprisonment), need not be found by a jury using the beyond a reasonable doubt standard. The four Harris dissenters, on the other hand, reasoned that mandatory minimum statutes limit the jury's role in exactly the same fashion as did the increased statutory maximum in Apprendi, by imposing mandatory higher penalties based upon facts not even submitted for their consideration. It was Justice Breyer, the architect of the Guidelines, who granted the winning fifth vote to the plurality opinion. Though it is clear from his concurring opinion that he agreed with the reasoning of the Harris dissent, he nevertheless voted against extending Apprendi to mandatory minimums because he was worried about the "adverse... consequences" 10 4 this would have on the Federal Sentencing Guidelines.
A deliberate Congressional circumvention of the jury's role through a device like topless guidelines just might be enough to result in a future 5-4 opinion in the other direction. However, before the Department's new agenda could gain any momentum in TULSA LA W REVIEW Congress, the 2006 elections swept out a large number of Republicans and installed Democrats who had little interest in promoting mandatory minimums or curbing federal judicial discretion.
10 5 Indeed, the sentencing momentum seemed to shift in the opposite direction, and the federal courts settled into the advisory guidelines system ushered in by Booker. The next highly contested issue was whether the Department could move the Guidelines back toward a semi-mandatory regime by stricter appellate review of the "reasonableness" of particular sentences.
Most of the press accounts of Booker focused on the remedial majority's holding that the Federal Sentencing Guidelines were now advisory. But it was the second part of that opinion, excising the Sentencing Reform Act's provision requiring appellate review for conformity with the Guidelines in favor of a review of federal criminal sentences for "reasonableness," that generated an immediate circuit split among the federal Courts of Appeals. The Department attempted to recreate mandatory guidelines, to the extent possible, by obtaining appellate reversals of sentences below the guideline range. 106 The Department was remarkably successful in the year following Booker-it convinced seven of the 11 circuits that had addressed the issue to presume that within-Guidelines sentences were reasonable, 10 7 persuaded nine of the 11 circuits that had addressed the issue to require district judges to provide "extraordinary" justifications for outsideGuidelines sentences, 1 0 8 and convinced seven of the nine circuits that had addressed the issue to automatically reverse deviations based on district judges' policy disagreements with the Guidelines.
10 9 Fifteen of the 21 below-guideline sentences imposed shortly after Booker were reversed as unreasonable and remanded for resentencing while only two of the 16 above-guideline cases were successfully reversed. Moreover, of the scores of within-guideline sentences imposed during that time-period, only one sentence was reversed as unreasonable. 106. Another method of recreating the Guidelines is through negotiated pleas, which now account for 97 percent of federal felony cases. See supra n. 34. While DOJ attempted this following Blakely, see the text on pages 121-22, Main Justice was ultimately unsuccessful in imposing its will on the filed offices and the defense bar.
107 [ Vol. 44:519 months in prison (the lowest term in the 33-41 guideline range) for lying to the grand jury about his purchase of a kit to assemble a machine-gun. 112 Though it is acceptable for the appellate court to defer to this sentence as presumptively reasonable, the appellate court should be deferential, in the future, where such a judge sentences outside (below or above) the Guidelines range. Below-Guideline sentences cannot be presumed unreasonable on appeal or the Guidelines transform back to mandatory ones that violate the Sixth Amendment.
The Department lost the next two Court battles, and the Court continued to protect federal district court discretion by overturning both appellate reversals and reinstating each district judge's original below-guideline sentence. A substantial majority of the Court held in Gall v. United States that appellate courts may not require extraordinary justifications from trial judges for sentences that vary from the Guidelines but must review each sentence (whether within or outside the Guidelines), individually and deferentially for abuse of discretion.
11
3 The more searching de novo review mandated by Congress in the Feeney Amendment is unconstitutional because it gives the Guidelines too much binding authority. Thus, the Court reinstated the trial court's original sentence of probation rather than the guideline's recommended range of 30-37 months, based upon the trial judge's determination that the defendant's youth, willingness to withdraw from and confess to the drug conspiracy, and post-offense rehabilitation warranted leniency. The message from the Supreme Court to the Courts of Appeal and the Department is clear-that the appellate court might reasonably reach a higher within-guideline sentence does not justify a reversal, and the fact that the sentence is significantly below the Guideline range does not mean that the Department will prevail on appeal.
What if the trial judge imposes a low sentence simply because she believes that the penalties contained in the Guidelines are too harsh? In Kimbrough v. United States, the trial judge sentenced the defendant to 180 months (the statutory mandatory minimum for the crack and weapons offenses), rather than the suggested guideline range of 228 to 270 months, because of the "'disproportionate and unjust effect that crack cocaine guidelines have in sentencing,"' 11 4 particularly in regards to African-American defendants.
Pursuant to the Anti-Drug Abuse Act of 1986,115 a drug trafficker dealing in crack cocaine (a form that is smoked) is subject to the same sentence as one dealing in 100 times more powder cocaine (which is snorted). Though crack and powder cocaine have the same physiological and psychotropic effects, the statutes and Guideline's employment of the 100-to-1 ratio yields sentences for crack offenses, committed overwhelmingly by black defendants, three to six times longer than those for offenses involving equal amounts of powder cocaine (an offense committed overwhelmingly by white defendants Again, by a wide margin, the Court disagreed with the government and the appellate court and reinstated the original sentence.
The Court noted that the Commission had, in a series of reports from 1994-2002, tried to lower the ratio (to 1:1, 5:1, and 20:1) and that Congress had expressly rejected each recommendation or refused to act.1 17 The Department opposed each attempt by the Commission to ameliorate a ratio that both "overstated the relative harmfulness of crack cocaine and generated unwarranted disparity in sentencing based upon race." 1 18 The Court, despite this history, reaffirmed that all Guidelines are advisory, and that it is not an abuse of discretion for a trial judge to find that the Guideline sentence for crack cocaine was too high. The Court rejected the Solicitor General's argument that the 100-to-i ratio is an exception to the general freedom that sentencing courts have to "vary [from Guidelines ranges] based solely on policy considerations, including disagreements with the Guidelines."1
19
The Department continued, at least up until the appointment of Attorney General Michael B. Mulkasey, to fight federal judicial discretion at sentencing even after Gall and Kimbrough. The Department argued in briefs filed in a case from the October 2008 Term that the First, Third, and Eighth Circuits were correct in holding that district judges could not simply replace the Commission's 100:1 ratio in powder versus crack cocaine sentencing with their own lower ratios but rather could depart below the Guidelines only based upon "an individualized determination that they yield an excessive sentence in a particular case." On January 21, 2009, the Court in Spears v. United States 12° reinstated the trial judge's decision to replace the 100-to-1 ratio in all cases with a 20-to-i ratio, even though the particular defendant presented no special mitigating circumstances. The whole point of Kimbrough, the Court scolded the Department in its per curiam opinion, was to recognize district courts' authority "to reject and vary categorically from the crack-cocaine Guidelines based on a policy disagreement with those Guidelines. Finally, five states have jury, rather than judicial, sentencing, 127 and these jurisdictions were thus unaffected by the new constitutional jury rights requirement. That left 20 or so states with sentencing systems-either presumptive sentencing or mandatory guidelines-that utilized arguably mandatory judicial factfinding and were therefore plausibly at risk by the Blakely/Booker pair.
12 8 Why, then, was the Court unmoved by the State of Washington's motion to reconsider Blakely in light of the state's correction of the Blakely Court's count of "nine States" whose sentencing structures will be effected to the more accurate figure that "is at least double that number"? 129 And why did the Court, after denying rehearing, refuse to grant Washington's request to at least stay the petition and allow it to argue on behalf of itself and as representative of the 17 other states at oral argument Booker? We believe it is because this categorization of states into those states with systems similar to the Federal Sentencing Guidelines and those states dissimilar fails to paint a complete or accurate picture. There were and are no states with criminal justice or sentencing systems quite like the federal one. Even those state with mandatory sentencing guidelines crafted by a commission were as unlike their federal counterpart as night and day.
State criminal justice systems in general (even those states with mandatory guidelines) never suffered from the federal problems of legislatively-mandated draconian sentences 130 and reforms that shifted discretion from judge to prosecutor. 13 1 There are many reasons for this. There remains a significant number of jury trials in most state systems (unlike the latest federal statistic of 97 percent of criminal defendants pleading guilty), so the plausible threat of a trial and an acquittal equalize bargaining power a bit between prosecutors and the defense bar. There are few jurisdictions with sentences as harsh as those in the federal system. Most non-federal jurisdiction still have parole boards, which comprise a check on prosecutorial power and the harshness of sentences at the back end. 132 Most states allow judges to sentence to probation and other nonincarceration alternatives, a practice that was forbidden by the federal Sentencing Commission prior to Booker for most offenses. 133 In states that have presumptive sentencing or guidelines, the players in the system were initially in favor of the proposals and, after living with the changes, most attorneys supported the reforms as an improvement over the earlier law. 134 This was quite a different reaction than most federal judges and the federal Public Defenders Offices had after the Sentencing Reform Act and Feeney Amendment were enacted.
130. The Bureau of Justice Statistics for 2004 indicate that the mean sentence length (in months) for felons for all offenses was 37 months in the states and 61 months in the federal justice system. Broken into categories, the mean maximum sentence for sexual assault was 93 months in the states and 112 months in the federal system. For robbery, it was 86 months in the states and 105 months in the federal system. And for drug offenses, it was 31 months in the states versus 84 months in the federal system. 133. There were 4,212,532 adults on probation in the states in 2006, compared with 24,491 probationers in the federal system. Id. at 3 tbl. 1. This data excludes county probations, for which data was not available. "Only a small proportion of federal offenders are sentenced in Zones A (7.9 percent) and B (6.8 percent) and are eligible for non-prison sentences. U.S. Senten. Commn., Alternative Sentencing in the Federal Criminal Justice System 3 (Jan. 2009) (available at http://www.ussc.gov/generalV20090206_-Altematives.pdf). Increases in the rates of federal offenders sentenced to prison from fiscal year 1997 to fiscal year 2007 corresponds "to declines in each of the other sentence categories, probation (13.1 percent to 7.7 percent), probation with alternatives (7.1 percent to 3.9 percent), and prison with alternatives [Vol. 44:519 Equally important is the difference between the federal government and the states in terms of resource restraints. The federal government has such a tiny percentage of the total number of prisoners (and criminal justice expenditures comprises such a tiny percent of the annual federal budget) that the federal government can afford to keep felons locked up, and to keep them locked up for a long time. 135 In state and local systems, where 90 percent of the nation's criminal felony cases are charged, state and local governments spend a large percentage of their annual budgets on incarceration 136 and still cannot build prisons fast enough to keep up with harsh sentences. When jails overcrowd, prisoners are released.
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This provides an incentive to keep prison sentences low (or create alternative sanctions), to discourage ceding too much overall authority to the prosecutors.
Local prosecutors' offices don't assume a conviction and move on immediately to pleading and sentencing, as do their federal counterparts. Assistant District Attorneys cannot respond to resource issues in their investigations or to increases in incarceration costs by ignoring or cherry picking cases, as federal prosecutors are wont to do, as the buck stops with them. 138 If a rape, murder, burglary, or theft occurs in a particular venue, the police and the District Attorney's Office must attempt to find the perpetrator and charge her, even if the case barks as fiercely as the eyewitness in the O.J. Simpson case. A local prosecutor must react to the incident reports brought to her by local police, and must pursue these cases or heads will roll. 139 Federal prosecutors, on the other hand, can simply ignore most cases (by dismissing them, never investigating them, or handing them off to state prosecutors), except for the minority of the federal criminal docket that concerns exclusively federal matters like immigration and terrorism.
instead gave the trial judge discretion to choose between the three ranges. 149 the Michigan Court responded to the remand with another opinion declaring its system truly advisory, and hence constitutional. 152 The Blakely and Booker opinions led to what we see as a relatively sharp increase in states interpreting their present guidelines systems to be voluntary rather than mandatory, avoiding the jury issue altogether. Since Blakely, three state Supreme Courts, in New Jersey, Ohio, and Michigan, interpreted the guidelines systems they had in place prior to Blakely to be voluntary ones not subject to the rule. Three additional state legislatures, in California, Indiana, and Tennessee, amended their formerly mandatory guidelines regimes into advisory ones, and thus again not subject to a Sixth Amendment challenge. 153 This brings the number of jurisdictions with advisory guidelines up to 14. Even the American Law Institute's new Model Sentencing Project, which had originally (post-Apprendi but pre-Booker) proposed that the small number of mandatory aggravators selected by its Sentencing Commission and contained in its sentencing guidelines be sent to the jury for a beyond a reasonable doubt finding, now includes a "second-preference alternative to the presumptive guideline system" that transforms the mandatory scheme into an advisory one, bypassing Sixth Amendment concerns and the jury's role. 154 Finally, we note that most states have maintained a relatively high level of judicial discretion even after Blakely by utilizing the common law rule permitting judges to decide whether to run a defendant's sentences concurrently or consecutively when that defendant is convicted of multiple offenses (as is often the case). However, 18 states had systems in place prior to Blakely that permitted stacking of sentences in this manner only after judicial fact-finding.
15 5 The BlakelylBooker cases generated a state split over whether this practice violated the Sixth Amendment, and the Court chose judicial discretion over jury findings. In its latest sentencing opinion from the October 2008 Term, Oregon v. Ice, a five member majority upheld a state statute that permitted a trial judge to stack sentences only after a finding that the offenses did not arise from the same course of conduct, indicated the defendant's willingness to commit more than one criminal act, or caused a risk of greater harm to the victims. 156 The majority ignored the pesky fact that Oregon's sentencing scheme allows judges rather than juries to find the facts necessary to the punishment imposed. Instead, it held that "historical practice and respect for state sovereignty-counsel against extending Apprendi's rule." 1 5 7 In an opinion that Justice Scalia correctly notes is "a virtual copy of the dissents" in Apprendi, 158 the majority explained that States could easily avoid the alternative rule by giving judges unfettered discretion in deciding whether sentences should run consecutively or concurrently, or by presuming sentences for multiple offenses run consecutively but allowing sentencing judges to order concurrent sentences upon a finding of cause (after all, the Sixth Amendment does not mandate that mitigating facts be sent to the jury).
The decision makes sense, however, in light of the Court's transformation of the Sixth Amendment from a right to a jury trial in Apprendi into a due process-like right to sentencing judge discretion subject only to extremely deferential appellate review in Booker/Kimbrough/Gall. The majority disfavors using that rule to limit the ability of judges to "find facts about the nature of the offense or the character of the defendant in determining, for example, the length of supervised release following service of a prison sentence, required attendance at drug rehabilitation programs or terms of community service, and the imposition of statutorily prescribed fines and orders of restitution." Though the Court's interpretation of Apprendi to sentencing matters may not be entirely logical or principled, it stays the course.
IV. CONCLUSION
Four years after the Booker decision, the United States Sentencing Commission reported that despite it all-the years of political warfare on sentencing, the adoption of the Feeney Amendment, the chaos in federal court caused by the Blakely decision, the Supreme Court's "last" word in the Booker and then the Kimbrough and Gall cases-not as much has changed in federal sentencing as we might have expected. With all the pre-Feeney hype about downward departures and the leniency of the judiciary, one might have anticipated a federal judiciary run amok handing out light sentences to hardened criminals under a purely advisory system. That nightmare never materialized. There is an increase in sentencing outside the Federal Sentencing Guidelines, and this increase has continued to rise as the Court cements its ruling and district judges receive the message. Moreover, there has been even more of an increase in disparity between judicial districts. Federal judges have heard but not overreacted to the Court's grant of discretion, and AUSAs in the field offices have realized that Main Justice cannot control their plea negotiations and sentencing hearings.
While there is a greater and greater tendency over the last few years to sentence below the federal sentencing guideline range, the majority of federal cases continue to be sentenced within the Guidelines. As far as non-govemment sponsored (not for substantial assistance, fast-track program, or any other government requested reason) downward departures, the U.S. Sentencing Commission reported in 2006 that the rate increased from 8.6 percent preFeeney Amendment to 12.5 percent post-Booker. The increase for below-Guidelines sentences not requested by the government is slightly higher if we limit our post-Booker 158. Id. at 720 (Scalia, Souter, Thomas, JJ. & Roberts, C.J., dissenting).
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